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	CONSORTIUM AGREEMENT

TEMPLATE

Project Reference -----------------------------------------


	Date :
08/10/2010



Between the Undersigned:

[Name of the company], a company organized and incorporated according to the laws of [country] and, having its registered office located at [full address of company] [country], represented by [Name], born at [place of birth] on [date of birth], domiciled in [country], at [address of domicile], 
Hereinafter referred to individually as “[Name]”,

[Name of the company], a company organized and incorporated according to the laws of [country] and, having its registered office located at [full address of company] [country], represented by [Name], born at [place of birth] on [date of birth], domiciled in [country], at [address of domicile], 

Hereinafter referred to individually as “[Name]”,

[TO BE CONTINUED AS NECESSARY]
All hereinafter referred to as the “Parties”,
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PREAMBLE
Whereas in response to water challenges, some water industry companies and research organizations have decided to create a formal EUREKA cluster in order to make cooperation easier among European countries and water sector stakeholders at large on high-priority technology development and real-life demonstration;

Whereas it has been decided to formalize this cooperation in the form of an international non-profit association set up under Belgian law, named “ACQUEAU” (hereinafter the “Association”);

Whereas the Board of Directors of the Association has accepted an R&D project submitted by the Parties (hereinafter the “Project”);

Whereas the Parties accept to be bounded by the terms and conditions set forth by the present Consortium agreement (hereinafter the “Agreement”) with respect to the carrying out of the Project.

Now, the Parties have agreed as follows:

Article 1. Definitions
The definitions laid down in Article 1 of the Articles of Association of ACQUEAU also apply to this Agreement. In addition the following definitions shall apply:

Access rights: means licenses and user rights to Foreground and Background.

Affiliated Company: means any company or other legal entity, of which a Party now or hereafter owns or controls directly or indirectly more than 50 % of the voting shares or by which a Party now or hereafter is owned or controlled directly or indirectly by more than 50 % of the voting shares, but any such company shall be deemed to be an affiliated company only so long as such ownership or control exists.
Background: means information which is held by one Party prior to this Agreement, as well as copyrights or other Intellectual property rights pertaining to such information, the application for which has been filed before the conclusion of this Agreement and which is needed for carrying out the Project or for using Foreground.

Foreground: means the results, including information, whether or not they can be protected, which are generated under the Project. Such results include rights relating to copyrights; patent rights; plant variety rights; or similar forms of protection.

Full Project Proposal: shall mean the work-plan of the Project as accepted by ACQUEAU’s Board of Directors.
Project: project accepted by ACQUEAU’s Board of Directors subject to the procedure set forth in article 5 of the Internal Rules of the Association.
Project Share (of a Party): shall mean that share of the total budgeted cost of the Project as shown in the Full Project Proposal.
Side ground: means information other than Foreground developed or otherwise acquired by a Party beyond the Project after entering into this Agreement, as well as copyright or other IPRs pertaining to such information, and that is introduced into the Project by that Party for use in execution of the ACQUEAU Project.

Software Foreground: means Foreground that is or incorporates or is intended to be or to incorporate a software technology, a software development or a software product.
Article 2. Purpose and scope of the cooperation
The Parties undertake to co-operate under the Articles of Association of ACQUEAU, the Internal Rules of the Association and this Agreement in order to achieve the goals of the Project.

The scope of the Project is defined in the Full Project Proposal. The Full Project Proposal forms an integral part of this Agreement by reference only.

The Parties agree and undertake to perform those parts of the work-program of the Project and to contribute such resources as are allocated to each of them in the Full Project Proposal.

Article 3. Organization of the cooperation
3.1 Appointment of the Co-ordinator
The Parties shall appoint one of them as Co-ordinator, who shall assume overall responsibility for liaison between the Parties and the various bodies of the ACQUEAU organization as defined in the Internal Rules of the Association such as but not limited to the ACQUEAU’s Board of Directors, Executive Committee, and Specific committees and bodies.
3.2 Project Co-ordination Committee

The Parties shall establish, within thirty days after the date of this Agreement a Project Co​ordination Committee (“PCC”) composed of one representative of each of them. Each representative shall have one vote. After having informed the others, each Party shall have the right to replace its representative and to appoint a proxy.

Each representative shall have a deputy.

The PCC shall be chaired by the Co-ordinator's representative.

The PCC shall meet at least quarterly in principle at the request of its Chairman or at any other time when necessary at the request of one of the Parties. Meetings shall be convened by the Chairman, with at least seven days prior notice, with an agenda.

Minutes of the meetings of the PCC shall be drafted by the Co-ordinator's representative and transmitted to the other Parties without delay.

The minutes shall be considered as accepted by the other respective Parties if, within fifteen (15) days from receipt, none of them has objected in writing to the Co-ordinator.
3.3 Duties of the Project Co-ordination Committee

The PCC shall be in charge of:

a) Managing the Project:
· monitoring the balance of information exchange in respect of contributions and outputs

· monitoring the mechanism of information exchange by e.g experts meetings and workshops

· exchange of reports, documents, software, test procedures, etc.

· cross experiments

· common use of services supplied by the Parties or third parties

· stimulation and facilitation of the general information flow between the Parties.
b) Reviewing and/or amending the work-program of the Project where required, subject to approval by the appropriate bodies of the ACQUEAU organization as defined in the Internal Rules of the Association.
c) Laying down, and reviewing or amending, procedures for publications and press releases with regard to the Project; and

d) Making proposals to the Parties (other than a defaulting Party) for the serving of a notice of a breach by a Party requiring remedy or a notice of termination to that Defaulting Party, all in accordance with Article 8.3.

3.4 Decision process of the Project Co-ordination Committee

Decisions regarding the items Iisted in Article 3.3 shall be taken as follows.

a) Decisions relating to items listed in Article 3.3(a) shall be taken by the majority of the votes of the Parties present or represented by proxy.

b) Decisions in relation to the items listed in Article 3.3(b) shall be taken by a majority of 75% of the total votes of the Parties, provided that any Party, the scope of whose work or the time for performance of it are thereby affected or whose costs or liabilities are thereby changed, may veto such decisions;

c) Decisions in relation to the items listed in Article 3.3(c) shall be taken unanimously by the Parties.

d) Decisions in relation to the items listed in Article 3.3(d) shall be taken unanimously by the Parties with the exception of the defaulting Party.

Article 4. Confidentiality / Restriction in use

It is understood and agreed by the Parties that all technical and business information received from other Parties pursuant to or in connection with the performance of this Agreement shall be kept confidential towards third parties during and for 5 (five) years after the duration of the Agreement.

This obligation as set forth in clause 1 shall not apply to any information which can be proved to be already known or becomes known to the receiving Party otherwise than by virtue of its participation under this Agreement, is proved to be acquired/elaborated independently or is otherwise furnished lawfully or is within the public domain.

Third parties are all entities not being contracting Parties to this Agreement. However Affiliated Companies of the Parties and the Public Authorities ("the PAs") are not deemed as third parties, provided that these Affiliated Companies undertake to keep the same obligation as stipulated under this Article, and provided that such information provided to the PAs are marked as confidential.

Notwithstanding the above-mentioned obligations each of the Parties are entitled to co-operate with third parties on the basis of their own know-how to conclude technical co-operation contracts or to license third parties with its own know-how even if therein are contained results from other Parties which derive from the co-operation if these results are inseparably connected with the said know-how.

Article 5. Publications
Notwithstanding the non-disclosure obligations provided in Article 4, the Parties may agree to make public some of the results, in view of their interest. Generally speaking, publications shall be made jointly in the name of the Parties, unless one of the Parties does not wish to be cited.
Oral and/or written publications performed on all types of media involving the results shall be submitted in advance to the other Parties, who shall make known their consent and/or their observations and any modifications they wish to be made, within a period of one (1) month after the date of the draft’s communication. In case of a disagreement on the publication or its content, no publication shall take place. Any consent provided by the Parties for a publication shall be valid only as to the sole medium and the sole publication contemplated. Requests for deletions or modifications must be justified by a risk of harm that the publication may cause to the industrial or commercial exploitation of the results. Such deletions or modifications shall nonetheless not harm the scientific value of the publication.
None of the Parties shall be entitled to refuse its consent for a publication beyond a period of nine (9) months after the request made, unless it proves that the information to be covered by such publication presents a strategic interest of an industrial or commercial nature for the activities of one of the Parties (professional or trade secrets, filing of a patent, interest for competition). 

This provision shall continue in effect for the entire term of this Agreement and for three (3) years following its termination for any reason whatsoever.

Any persisting disagreements on a draft publication shall be submitted to the PCC. 

As regards possible reports made by potential interns or students, their defense and their publication shall also be submitted in advance to each of the Parties for their opinion. In the event that, in the opinion of one of the Parties, the text of a report may harm a trade or business secret or unduly favor a competitor, the relevant passage(s) shall be modified by mutual agreement between the student and the relevant Party. Each of the Parties reserves the right to require that a student defend his/her report in private, or to refuse the publication of a report. All report/dissertation defenses shall be organized such as to guarantee the confidentiality of the results while complying with the university regulations in effect. 

Article 6. Industrial Property Rights and Licensing

This article covers the principles concerning rights and licenses with regard to the co-operation of the Parties in the Project.
6.1 Access Rights

· Extension to Affiliated Companies
Access Rights granted pursuant to this Article 6 shall extend to Affiliated Companies of the relevant Party as if such Affiliated Companies were a Party to this Agreement provided all such Affiliated Companies grant licenses and user rights to all Parties (and their Affiliated Companies) to its IPR needed to use Foreground and (without prejudice to the Parties’ obligations to carry out the Project and to provide Project deliverables) fulfill all confidentiality and other obligations accepted by the Parties under this Agreement as if such Affiliated Companies were a Party to this Agreement.

Access Rights granted to any Affiliated Company are subject to the continuation of the Access Rights of the Party of which it is an Affiliated Company, and shall automatically terminate upon termination of the Access Rights granted to such Party. Further, if an Affiliated Company fails in any material respect to comply with the undertaking given by it as above, and fails to rectify the non-compliance after being given a reasonable opportunity to do so, all Access Rights granted to it based upon that undertaking shall terminate.

· Limitation to Access Rights
Any Access Rights to be granted under this Article 6 shall not, unless the owner of the Foreground expressly agrees, confer any right to sub-license (other than to Affiliated Companies) and may be subject to appropriate undertakings as to confidentiality and to the restrictions contained in the Partly limited Access Rights granted under this Article 6, but shall otherwise be unrestricted.

· Transfer cost for the granting of Access Rights
The essential transfer cost for the granting of Access Rights shall be borne by the beneficiary Party.

· Access Rights to Software Foreground
In cases where the Foreground is or incorporates or is intended to be or to incorporate Software Foreground of the Project and notwithstanding any provision that may be to the contrary in this Agreement, the Parties agree that the Access Rights and licences shall be deemed to include:

· the right for each Party and its Affiliated Companies to use (including without limitation the right to adapt, modify, convert, translate and copy) any Software Foreground of the Project. However, the source code included in the Software Foreground, when containing essential portions of Background, will not be released and no rights to use such source code of the Software Foreground are granted unless the Parties involved enter into a specific agreement for that purpose; and

· the right for each Party and its Affiliated Companies to sublicense to any third party in the normal course of business the rights granted in subparagraph above, provided that each such sublicense shall be made by an agreement in writing or by any other legally equivalent method specifying the protective rights of the Party or Parties concerned, and protecting the confidential nature of the proprietary information made available to such third party. Before sublicensing the source code of the Project or any relating design data, the previous written approval of the owner of the Software Foreground shall be obtained, Option to complete the sentence, or not: [except that such approval is not required to the extent that the source code or the relating design data is sublicensed solely for the third party's error correction and interoperability of the Software Foreground sublicensed to him.]
6.1 Ownership

· Principles
The Foreground shall be owned by the Party generating it. The Foreground is to the free and unrestricted disposal of the generating Party.

Option 1
The Parties agree that their contributions to the Project are deemed to be balanced.

or:

Option 2
The Parties agree that their contributions to the project are deemed to be balanced except for the part [image: image1.jpg]where favourable conditions may be asked from the following Parties

or:

Option 3
The Parties agree that their contributions to the Project are not deemed to be balanced. Favourable conditions may be asked with the understanding that the individual Parties may agree on a deviating determination between them.
· Software Foreground
In cases where the Foreground Information is or incorporates or is intended to be or to incorporate a software technology, a software development or a software product, the Parties agree that:

· Each Party may take appropriate actions to protect Software Foreground developed by such Party under the Project by such rights as are available under such Party's national legal system including without limitation copyright or any other similar statutory right, and to protect such Software Foreground to the extent reasonably possible as proprietary information.

· Unless and save to the extent previously agreed in writing, the Parties will within one year from the starting date of the Project, or if not feasible within such time period at a later date to be determined by common agreement, determine unanimously the procedures and schedules for transferring the Software Foreground generated under the Project.
· Access Rights for Research and Development 
With regard to Foreground, each of the Parties shall make available and shall grant non-exclusive, non-transferable rights and licenses to the other Parties on a royalty free basis, where and to the extent that such Foreground is necessary for the execution of their own research and development work under the Project.

With regard to Background and Side ground it is understood that each of the Parties has the required expertise, experience and background information to undertake its own work in the Project. However, there may be occasions on which it will be necessary for Parties to give access to their Background and Side ground to execute the Project.

In these cases, if a Party has to solve a particular problem in order to achieve the Project's research and development objectives, that Party will be given access to the appropriate Background and Side ground of the other Parties to the extent necessary for this purpose under royalty free conditions - provided they are free to disclose such Background and Side ground.

· Access Rights for Exploitation and Commercialization
With regard to Foreground each of the Parties shall make available and shall grant non-exclusive, non-transferable rights and licenses to the other Parties on a royalty-free basis, as far as the Parties have agreed for certain parts of the Project on a balanced situation (comparable levels of expertise and resources); in other parts of the Project favorable conditions may apply. 

[TO BE COMPLETED/MODIFIED DEPENDING IN THE CONTEXT OF THE PROJECT]
With regard to rights concerning Background and Sideground any licenses will be granted to the Parties on preferable conditions, as far as necessary for the use of the own Foreground.

6.2 Joint Results
if, in the course of carrying out work on the Project, employees and/or subcontractors of more than one Party jointly make an invention, design or work, and if the features of such joint invention, design or work are such that it is not possible to separate them for the purpose of applying for or obtaining the relevant patent protection or other Intellectual property rights, the Parties concerned may jointly apply for the relevant patent or other intellectual property rights. The arrangements for applying for and maintaining such patent or other intellectual property rights shall be agreed between the Parties concerned on a case-by-case basis. So long as any such patent or other intellectual property rights is in force, the Parties concerned shall be entitled to use and to license such patent or other intellectual property right without any financial compensation to or the consent of the other Parties concerned.

6.3 Cessation of the control of an Affiliated Company

Upon cessation of the control of an Affiliated Company any licences or Access Rights granted to such Affiliated Company in respect of Foreground or Background Patents or Information shall lapse, provided however that Foreground Information which has been incorporated into the products or processes of such Affiliated Company or which has been amalgamated with such Affiliated Company's own information may continue to be used by such Affiliated Company. In such event, at the request of such Affiliated Company, the Parties shall grant to it non-exclusive licences under their Knowledge and Patents against terms and conditions to be agreed, provided that no major business interests of such Parties oppose the grant of such licences. Upon such cessation of control, licences or Access Rights granted by such Affiliated Company to any Party under or in respect of Foreground or Background Patents or Information shall continue in full force and effect.
Article 7. Warranty / Liability

ln supplying any information or materials to any of the other Parties each Party undertakes to use all reasonable endeavours to ensure the accuracy thereof and (in the event of any error therein) promptly on being notified to correct the same, but the supplying Party shall be under no further obligation or liability in respect of the same, and no warranty condition or representation of any kind is made, given or to be implied in any case as to the sufficiency, accuracy of fitness for purpose of such information or materials, or the absence of any infringement of statutory monopoly or intellectual property rights of third parties by the use of such information and materials, and the recipient Party shall in any case be entirely responsible for the use to which it puts such information and materials.

Each Party shall indemnify each of the other Parties, within the limits set out in Article 8.3 c) of this Agreement, in respect of the acts and omissions of itself and of its employees, agents and Subcontractors provided always that such indemnity shall not extend to claims for indirect or consequential loss or damages such as but not limited to Ioss of profit, revenue, contracts or the like.

Each Party shall be solely liable for any Ioss incurred by, or damage or injury to, third parties resulting from the implementation by such Party of the Project.

Article 8. Duration

8.1 Duration

This Agreement shall enter into force after having been signed by all the Parties with retroactive effect as from ______. This Agreement expires automatically with the termination of the Project.
8.2 Withdrawal

Any Party whose envisaged funding is not granted or stopped has the right to withdraw from the Project and from this Agreement without any liability to the other Parties, provided that the provisions of the foregoing Article 6 with respect to the Foreground achieved before the date of withdrawal and 8.3a) hereinafter shall apply accordingly in the case of a withdrawing Party.

8.3 Breach by a Party

In the event of a substantial breach by a Party ("the Defaulting Party") of its obligations under this Agreement which is irremediable or which is not remedied within sixty (60) days of written notice from the other Parties requiring that it be remedied, and the other Parties jointly terminate this Agreement with respect to the Defaulting Party by not less than one month's prior written notice after the expiry of the first 60 days notice, such termination shall take place with respect to the Defaulting Party and the Defaulting Party shall be deemed to have agreed to the termination of this Agreement in respect of its participation therein provided always that:

a) without prejudice to any other rights of the other Parties, the licences granted to the Defaulting Party by the other Parties under this Agreement shall cease immediately but the licences so granted by the Defaulting Party to the other Parties shall remain in full force and effect;

b) the scope of the tasks of the Defaulting Party shall be assigned to one or several companies and/or entities which are chosen by the other Parties and which agree to be bound by the terms of this Agreement, with preference being granted to one or more of the remaining Parties;

c) the Defaulting Party shall (i) assume all reasonable direct cost increase (if any) resulting from the assignment referred to in b) above in comparison with the costs of the tasks of the Defaulting Party and (ii) be liable for any so resulting additional direct cost incurred by the other Parties, up to a total amount which shall not exceed twice the Defaulting Party's Project Share, and any excess amount shall be shared between the Parties (including the Defaulting Party) pro rata to their Project Shares at the time of termination.

8.4 Change of control of one Party

In the event that after the entry into force of this Agreement any third party would acquire, directly or indirectly, the ownership or control of more than 50% of the voting shares of a Party of this Agreement, the other Parties may unanimously decide to terminate this Agreement with respect to such Party, the provisions of the foregoing Article 8.3 being correspondingly applicable to such Party with the exception of Article 8.3 c).

Such decision must be taken within (60) days from the date such take-over has been made public. If the other Parties would not agree unanimously to such termination as aforesaid, any Party or Parties may withdraw from this Agreement without any liability to the other Parties within sixty days thereafter. In this case the provisions of Article 8.2 will apply correspondingly.

8.5 Consequences of termination

Termination of this Agreement and cessation of licences granted to the Defaulting Party in accordance with Article 8 of this Agreement shall not terminate any sublicenses granted or agreed to be granted or offered by the Defaulting Party in accordance with its rights under Article 6.1 (Access Rights to Software Foreground) above prior to the date on which such termination of this Agreement and cessation of licences becomes effective, provided that the Party which generated the Software Foreground so sublicensed shall have the right to have an assignment of the Defaulting Party's rights under such sublicenses.

8.6 Survival

The provisions of Article 4, Article 5,Article 6,and Article 7 shall survive the expiration or termination of this Agreement.

Article 9. Miscellaneous

It is understood that for each Party the implementation of this Agreement shall not be contrary to the rules of the respective subsidizing authorities which will apply to said party.

The Parties ensure that their employees also fulfill the obligations of this Agreement.

In the event that any provision/clause of this Agreement by whatever reason is or will be found to be legally unenforceable or in any case of a loophole in the Agreement that needs to be filled in, the enforcement of the Agreement shall not be affected. The legally unenforceable provision/clause or the loophole to be filled in shall be substituted by a provision/clause which within the legal possibilities is nearest to that what the parties would have intended if they had known the unenforceability or if they had envisaged the missing point in question.

The rights and obligations arising from this Agreement shall not be assigned to third parties other than Affiliated Companies without the prior written approval of the other Parties.
Article 10. Applicable law

This Agreement shall be construed according to and governed by the laws of Belgium.

Article 11. Settlement of Disputes

In case of dispute or difference between two or among several Parties arising out of or in connection with this Agreement, the Parties shall first endeavour to settle it amicably.

All disputes or differences arising in connection with this Agreement which cannot be settled amicably shall be finally settled by arbitration under the Rules of CEPANI by one single arbitrator to be appointed under the terms of those Rules. The arbitral proceedings will be held in Brussels, in the English language.
The award of the Arbitrator will be final and binding upon the Parties concerned.

Article 12. Language

This Agreement is drawn up in English which language shall govern all documents, notices and meetings for its application and/or extension or in any other way relative thereto.

In any case of translation into other languages the English language shall prevail.

Article 13. Notices

Any notice to be given under this Agreement shall be sent by mail, fax or E-mail and in the latter two cases confirmed by mail to the following addresses:
________

________

________

or to such address and recipients as a Party may designate in respect of that Party by written notice to the others.
Article 14. Entire Agreement - Amendments

Amendments or changes to this Agreement shall be valid only if made in writing and signed by an authorized signatory of each of the Parties.

AS WITNESS the Parties have caused this Agreement to be duly signed by the undersigned authorized representatives.

	XXXXXXXXXX
Represented by Mr. __________
XXXXXXXXXX
Represented by Mr. __________

	XXXXXXXXXX
Represented by Mr. __________
[TO BE CONTINUED AS NECESSARY]



./.
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